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a	 perennial	 theme	 in	 constitutional	 studies.	 	 However	 recent	 years	 have	 seen	 particular	 attention	 to	 this	
question	in	political	theory,	notably	in	the	work	of	Jeremy	Waldron	and	Richard	Bellamy,	who	have	provided	
robust	 normative	 defences	 of	 legislative	 supremacy	 in	 questions	 of	 constitutional	 design.	 	 Both	 of	 their	
approaches,	however,	through	their	 insistence	on	‘disagreement	all	the	way	down’,	have	come	up	against	
the	 challenge	 that	 their	 positions	 are	 ultimately	 self-defeating.	 	 	 This	 paper	 attempts	 to	 take	 up	 this	
challenge	 to	 theories	 of	 political	 constitutionalism	 by	 adding	 an	 additional	 layer	 of	 moral	 arguments	 to	
defend	 legislative	 supremacy	 through	 a	 minimal	 theory	 of	 legitimacy.	 	 As	 it	 relies	 on	 providing	 moral	
reasons	 for	 resisting	a	move	 from	political	 to	 legal	constitutionalism	only	 in	 those	 jurisdictions	where	 it	 is	
actually	currently	practiced,	as	opposed	to	a	more	general	argument	as	to	why	political	constitutionalism	is	
the	most	legitimate	form	of	constitutional	design	in	constitutional	democracies,	it	is	therefore	only	a	partial	
defence	of	political	 constitutionalism.	 	However,	given	 that	 the	defences	of	political	 constitutionalism	are	
self-defeating	 on	 their	 own	 terms,	 the	 paper	 concludes	 that	 the	 conditions	 of	 this	 partial	 defence	 are	 a	
necessary	prior	to	theoretical	defenses	of	legislative	supremacy.	
1. Introduction
The	 past	 number	 of	 decades	 have	 seen	 an	 inexorable	 rise	 in	 the	 number	 of	 jurisdictions	 practicing	
judicial	 review	of	 legislative	and	administrative	measures,	particularly	 for	compatibility	with	 fundamental	
rights	 standards.1	 This	 ‘judicialization	of	 politics’2	 can	be	 attributed	 to	 two	main	 features	 of	 the	postwar	
era;	 the	 rise	 of	 supranational	 rights	 adjudication,	 particularly	 in	 Europe,	 as	well	 as	 the	 spread	 of	 liberal	
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	 This	 increased	 judicialization	 of	 politics	 has	 coincided	 with	 a	 lively	 debate	 in	 political	 and	
constitutional	 theory	 surrounding	 the	 legitimacy	of	 the	practice	 in	 constitutional	 democracies,	 framed	 in	
terms	of	the	opposition	between	legal	and	political	constitutionalism.6		Whereas	the	fields	of	political	and	
legal	 constitutionalism	entail	 issues	beyond	 the	admittedly	 somewhat	 stylized	dichotomy	of	 the	ultimate	
decision-making	 powers	 of	 legislative	 assemblies	 or	 courts,7	 it	 is	 within	 this	 dichotomy	 that	 these	 ideas	
receive	their	most	common	expression.8		As	such,	the	most	popular	front	of	contestation	between	political	
and	legal	constitutionalism	has	been	with	regard	to	the	question	of	whether	courts	or	 legislatures	should	
have	 ultimate	 decision-making	 authority	 on	 the	 identification,	 interpretation	 and	 application	 of	 the	
fundamental	values,	usually	expressed	as	 fundamental	 rights,	of	a	particular	 legal	order	or	 constitutional	
settlement.9			Given	the	fact	that	this	question	is	primarily	institutional,	then,	this	question	can	be	framed	in	
terms	 of	 the	 opposition	 between	 institutional	 political	 constitutionalism	 and	 institutional	 legal	
constitutionalism.10		
	 This	 paper	 will	 focus	 on	 the	 theoretical	 defence	 of	 institutional	 political	 constitutionalism	





















sophisticated	 defences	 of	 legislative	 supremacy	 from	 the	 viewpoints	 of	 liberalism	 and	 republicanism	
respectively.11	 	More	specifically,	 it	will	 focus	on	a	powerful	critique	of	 these	positions	which	argues	that	
they	are	incoherent	or	self-defeating	due	to	their	insistence	on	disagreement	‘all	the	way	down’.12		In	the	
light	 of	 the	 shift	 to	 judicial	 supremacy	 in	 recent	 times,	 the	 paper	 argues,	 this	 challenge	 is	 of	 particular	
practical	 and	 political	 import.	 	 The	 paper	 therefore	 attempts	 to	 salvage	 a	 theoretical	 defence	 of	
institutional	 political	 constitutionalism	 by	 overcoming	 its	 self-defeating	 nature	 through	 the	 addition	 of	 a	
minimal	theory	of	 legitimacy	to	Waldron	and	Bellamy’s	accounts.	 	This	has	the	result	of	creating	a	strong	
moral	presumption	 in	 favour	of	political	 constitutionalism	where	practiced.	 	This	presumption,	 combined	
with	Waldron	and	Bellamy’s	defences	of	legislative	supremacy,	combine	to	defeat	arguments	for	a	switch	




particular	 jurisdictions.	 	 	Nonetheless,	 in	 the	 light	of	 the	self-defeating	nature	of	 stand-alone	defences	of	
institutional	political	constitutionalism,	the	paper	argues,	this	is	as	good	as	it	gets	for	institutional	political	



















Waldron	 and	 Bellamy’s	well-known	defences	 of	 legislative	 supremacy.	 	 	 Part	 3	 explains	 the	 challenge	 to	






from	 the	 ‘circumstances	 of	 politics’,	 that	 is	 the	 ‘felt	 need	 among	 the	members	 of	 a	 certain	 group	 for	 a	




collective	 action	 on	 these	matters.	 	 	 	 As	 such,	 and	 notwithstanding	 such	 disagreement,	 some	 decision-




is	 one	 which	 makes	 decisions	 according	 to	 a	 procedure	 which	 is	 respectful	 of	 all	 citizens	 involved	 in	
disagreement	by	treating	them	equally,14		that	is	where	they	are	‘regarded	as	equals	and	their	multifarious	
rights	 and	 interests	 accorded	 equal	 respect	 and	 concern.’15	 	 Whereas	 they	 draw	 on	 different	 political	















‘processed-related	 reasons’.17	 He	 examines	 the	 reasons	 for	 and	 against	 courts	 and	 legislatures	 based	 on	
both	of	these	types	of	reasons,	concluding	that	the	case	for	either	 judicial	or	 legislative	supremacy	based	
on	 outcome-related	 reasons	 is	 inconclusive	 (or	 argues	 in	 favour	 of	 legislatures),	 due	 to	 the	 fact	 that	
empirically	 courts	 have	 proven	 no	 better	 than	 legislatures	 in	 preventing	 rights	 violations	 and	 that	 the	
outcomes-based	reasons	for	favouring	courts,	such	as	reason-giving,	focus	on	particular	cases	etc.	apply	as	
much	 to	 legislatures	or	don’t	apply	 to	either.18	 	Process-based	 reasons,	however,	Waldron	argues,	weigh	
wholly	 in	 favour	 of	 institutional	 political	 constitutionalism.19	 	 	 This	 latter	 position	 forms	 the	 basis	 of	 the	
‘core’20	 of	 the	 case	 in	 favour	 of	 institutional	 political	 constitutionalism.	 	 The	 process	 based	 reasons	 for	
institutional	political	constitutionalism	as	a	more	legitimate	form	of	constitutional	design	is	predicated,	as	
noted	 above,	 on	 the	 notion	 of	 political	 equality,	 and	 particularly	 the	 equality	 of	 citizen’s	 influence	 in	
decision-making.		The	optimal	way	to	secure	this,	for	Waldron,	is	through		‘fair	elections	to	the	legislature	
where	 [citizens]	 are	 treated	 equally	 along	 with	 their	 fellow	 citizens.’21	 	 Furthermore,	 majority	 decision-












all	 opinions.’22	 	Waldron	 illustrates	 this	 idea	 by	 reference	 to	 a	 hypothetical	 citizen	 Cn.	 	 For	Waldron	 the	
legitimacy	of	decision-making	 turns	on	giving	reasons	 to	 this	hypothetical	citizen,	 ‘who	 is	 to	be	bound	or	
burdened’23	by	a	decision	with	which	she	disagrees	as	 to	why	she	should	 ‘accept,	comply	or	put	up	with	





due	to	the	 fact	 that	majority	decision	 in	a	 legislature	–	unlike	 in	Courts	 -	 ‘treats	participants	equally,	and	









securing	 the	 ‘equal	 concern	and	 respect’30	of	 fellow	citizens.	 	However	 the	 ‘distinctiveness’31	of	decision-















dominating	 character’32	 as	 an	 account	 inspired	 by	 republican	 freedom	 rather	 than	 political	 liberalism.33		
Courts	 cannot	 enjoy	 such	 legitimacy	 as	 judges	 implicitly	 claim	 a	 status	 superior	 to	 individual	 citizens	 in	
decision-making	 in	 institutional	 legal	 constitutionalism	and	have	no	 incentives	 to	 adopt	 the	 viewpoint	of	









such,	 we	 cannot	 be	 wholly	 agnostic	 about	 procedures,	 even	 with	 a	 focus	 on	 outcomes,	 given	 that	 the	
design	of	the	procedures	will	necessarily	affect	the	desired	outcomes.38			Furthermore,	in	some	cases,	the	
actual	outcomes	may,	in	practice,	diverge	from	those	envisaged	and	as	such	procedure	needs	to	carry	some	
‘independent	normative	weight’,	 39	even	on	an	outcomes-based	 focus.40	 	 	As	such,	 then,	outcomes-based	



























legitimate	way	 to	proceed	 in	 the	 circumstances	of	politics;	 that	 is,	 that	we	must	expect	disagreement	 to	
emerge	about	whether	in	fact	legislative	supremacy	is	the	most	legitimate	response	to	the	circumstances	of	
politics.			
This	 type	 of	 disagreement	 can	 be	 illustrated	 by	 co-opting	 Waldron’s	 hypothetical	 citizen	
discussed	 above,	 Cn,	 and	 imaging	 a	 scenario	 whereby	 a	 court	 has	 struck	 down	 a	 piece	 of	 legislation	















those	 potentially	 excluded	 by	 the	 law	 was	 given	 equal	 status	 with	 her	 own,	 a	 body	 external	 to	 the	
legislature	was	necessary	to	scrutinize	its	activities	to	ensure	that	it	remains	legitimate	such	that	the	access	
and	participation	of	 citizens	 like	 herself	 on	 equal	 terms,	 is	 secured.44	Whereas	Cn	was	 the	 ‘loser’	 of	 this	
particular	decision,	in	upholding	the	equality	of	access	to	the	legislature	through,	for	example	the	right	to	




a	particular	decision	hasn’t	gone	her	way,	 if	 she	believes	 in	political	equality.	 	Both	positions	claim	to	be	




to	 find	 citizens	who	 do	 believe	 that	 respecting	 political	 equality	 or	 republican	 freedom	 requires	 judicial	
intervention.46	Given	their	acceptance	of	citizens’	 ‘burdens	of	 judgment’47	 it	 is	not	available	to	Bellamy	or	
Waldron	to	claim	that	such	individuals	are	being	deliberately	obtuse	in	believing	that	judicial	intervention	is	
necessary	to	protect	political	equality	or	republican	freedom.48			

















decisions	 in	 the	 face	of	disagreement	about	 the	 right	and	 the	good,	we	will	 also	need	a	 second,	 further,	
procedure	 to	 resolve	 disagreement	 about	 the	 institutional	 mechanisms	 by	 which	 such	 first	 order	
disagreement	should	be	resolved,	in	this	case	by	legislatures	or	courts.	This	procedure	must	also	satisfy	the	
requirements	 of	 legitimacy.	 	 Therefore,	 in	 a	 second	 order	 decision-making	 procedure	 to	 resolve	
disagreement	 on	 the	 question	 of	 institutional	 design,	 we	 should	 expect	 again,	 reasonable	 good-faith	
disagreement	as	to	which	procedure	should	be	used	to	make	this	decision.		Various	opinions	and	views	will	
emerge	 in	a	pluralist	 society	envisaged	by	 the	circumstances	of	politics	as	 to	 the	most	 legitimate	way	of	
settling	 this	 second	 order	 disagreement	 such	 as	 whether	 the	 procedure	 should	 involve	 an	 open	
participative	 forum	 operating	 by	 majority	 rule	 such	 as	 a	 constitutional	 convention,	 or	 should	 involve	
bureaucrats	and	elites	behind	closed-doors	for	reasons	of	efficiency	or	expertise,	or	whether	certain	people	
should	 be	 excluded	 from	 this	 particular	 decision-making	 process,	 or	 whether	 the	 results	 of	 the	 process	
should	be	ratified	by	referendum,	or	whether	courts	should	be	charged	with	setting	the	parameters	of	this	
decision-making	process	 in	 terms	of	 validity,	 values	 and	 so	on.	 	 Faced	with	 this	disagreement,	 a	 further,	
third	order,	procedure	would	be	necessary	to	make	decisions	on	these	question.		However,	this	third	level	
of	decision-making	would	also	be	bedeviled	by	disagreement	about	the	optimal	way	to	decide	requiring,	in	
turn,	a	 further	 fourth	 level	procedure	 to	 resolve	disagreement	at	 the	 third	 level	and	 so	on	 leading	 to	an	
infinite	regress	of	procedures.49		
Both	Waldron	and	Bellamy	are	aware	of	the	problem	that	disagreement	about	procedures	presents	for	








we	 have	 no	 choice	 but	 to	 consider	 them.50	 	 He	 argues	 that	 there	 are	 important	 reasons	 relating	 to	
legitimacy	 such	as	 ‘fairness,	 voice	 [and]	participation’51	 	which	do	not	arise	other	 than	when	considering	
procedures.	 	 He	 attempts	 to	 stop	 the	 infinite	 regress	 at	 the	 second	 level	 by	 advocating	majority	 rule	 to	
make	decisions	in	the	face	of	disagreement	about	questions	of	 institutional	design.	He	claims	that	using	a	
particular	 procedure	 to	 resolve	 disagreement	 about	 procedures	 at	 this	 level	 is	 not	 to	 ‘privilege’52	 the	
procedure	but	‘simply	to	use	it’.53		At	this	second	level,	Waldron	claims	that	we	are	left	in	a	‘legitimacy	free	
zone	in	which	the	best	that	we	can	hope	for	is	that	a	legitimate	democratic	system	emerges	somehow	or	
other.’54	 	As	such,	he	calls	 for	 ‘pragmatism’	 in	considering	disagreement	at	 this	 level	 ‘because	we	need	a	
procedure	on	this	occasion	and	this	is	the	one	we	are	stuck	with	for	the	time	being.’55	 	However,	such	an	





	 This	 final	 point	 is	 true	 as	 far	 as	 it	 goes	 but	 it	 constitutes	 an	 unsatisfactory	 tu	 quoquae.		
Claiming	that	an	alternative	potentially	 flawed	procedure	 is	no	better	 than	a	proposed	 flawed	procedure	
does	not	make	the	case	for	that	procedure.		Furthermore,	as	has	been	well	documented,	Waldron’s	more	
general	response	to	this	challenge	of	infinite	regress	is	highly	unsatisfactory.58	First	of	all,	Waldron’s	claim	
















there	 is	 no	 privileging	 of	 democratic	 majority	 rule	 in	 resolving	 this	 procedure	 is	 to	 claim	 a	 spurious	




criteria	 for	a	 legitimate	decision-making	procedure.	 	 	This	 is	due	to	the	 fact	 that	 in	advocating	the	use	of	
majority	 rule	 to	 resolve	 disagreement	 about	 whether	majority	 rule	 is	 legitimate,	Waldron	 automatically	
disadvantages	 or	 excludes	 those	who	 disagree	 that	majority	 rule	 is	 the	 fairest	 procedure	 to	 resolve	 this	




rule	as	a	method	of	 resolving	this	disagreement	has	had	no	say	 in	 the	use	of	majority	rule	to	decide	this	
second	order	disagreement	nor	been	given	 reasons	as	 to	why	her	preference	 for,	 say,	 judicial	 resolution	

























‘We	 simply	 have	 to	 grasp	 this	 procedural	 nettle	 and	 start	 somewhere	 –	 be	 that	 the	 ‘already	 existing’	
political	 system,	 or	 –	 in	 the	 case	 of	 new	 regimes	 emerging	 from	 war	 or	 revolution	 –	 with	 whatever	
arrangements	can	be	cobbled	together	to	get	the	process	of	designing	a	regime	off	to	a	start.’	
	 In	so	doing,	Bellamy	seems	to	be	more	genuinely	pragmatic	than	Waldron	on	this	point	as	he	
seems	 to	 accept	 that	 whatever	 can	 be	 ‘cobbled	 together’	 may	 not	 conform	 to	 his	 ideal	 of	 legislative	
supremacy.	 	As	such,	he	 is	more	genuinely	sensitive	to	problems	of	disagreement	about	procedures	than	
Waldron	and	accepts	that	this	is	something	which	must	be	constantly	revisited.		Once	something	has	got	off	
the	 ground,	 however,	 Bellamy	warns	 against	 constitutionalizing	 these	 initial	 procedures	 as	 there	will	 be	
disagreements	 about	 the	 procedures.	 The	 procedures	 must,	 therefore,	 be	 left	 open	 because	 we	 are	
constantly	‘building	the	ship	at	sea’.66	
However,	Bellamy’s	solution	to	 the	problem	of	 infinite	 regress,	while	arguably	 taking	more	
seriously	 disagreement	 about	 procedures	 for	 deciding	 the	 most	 legitimate	 institutional	 design,	 is	 also	
problematic.	 Firstly,	 in	 acknowledging	 that	we	 are	 building	 the	 constitutional	 ship	 at	 sea,	 his	 defence	 of	












to	Bellamy’s	 preference	 for	 legislative	 supremacy.	 	 In	 such	 a	 case,	 the	path	 to	 legislative	 supremacy	 is	 a	
relatively	 smooth,	 if	 not	 necessarily	 automatic	 one.	 	 However,	 if	 the	 ‘ship’	 is	 one	which	 practices	 some	
version	of	judicial	supremacy	in	the	resolution	of	this	issue,	and	the	resultant	design	is	one	which	conforms	
with	 judicial	 supremacy,	 then	 to	 change	or	 transform	 it	 to	Bellamy’s	 requirements,	 that	 is	 to	amend	 the	
system	from	judicial	supremacy	to	legislative	supremacy,	runs	the	risk	of	arbitrariness.		Such	a	move	would	




from	such	disagreement67,	and	even	 if	 it	does,	 it	may	not	 last	very	 long.	More	problematically,	however,	
notwithstanding	 Bellamy’s	 sensitivity	 to	 disagreement	 about	 institutional	 design,	 he,	 like	 Waldron,	
implicitly	privileges	legislative	majority	voting	in	the	resolution	of	this	second	order	disagreement,	arguing	
that	 democracy	 can	 be	 ‘self-constituting’,	 and	 that	 it	 ‘retains	 an	 authority	 and	 legitimacy	 that	 is	
independent	from	the	right	or	wrongness	of	the	policies	 it	 is	employed	to	decide	–	 including	those	about	
democracy	itself’.68		However,	as	with	Waldron’s	position,	in	the	circumstances	of	politics	we	must	expect	
people	 to	 reasonably	 disagree	 on	 whether,	 in	 fact,	 democracy	 retains	 an	 independent	 authority	 and	
legitimacy.	 	 Thus,	 Bellamy’s	 proposed	 solution	 to	 the	 infinite	 regress	 makes	 his	 defence	 of	 institutional	
political	constitutionalism	self-defeating	in	two	ways;		either	because,	it	requires	remaining	agnostic	to	the	
very	 question	 at	 issue,	 the	 legitimacy	 of	 institutional	 legal	 or	 political	 constitutionalism,	 given	 that	 the	










In	 the	 circumstances	 of	 politics	 we	 would	 expect	 citizens	 to	 disagree	 as	 much	 about	
procedures	as	substantive	values.		In	the	light	of	such	disagreement,	including	on	particular	procedures	and	
their	legitimacy,	the	process-based	arguments	advanced	by	Bellamy	and	Waldron	do	not,	as	claimed,	weigh	
unilaterally	 in	 favour	 of	 legislative	 supremacy	 but	 are	 themselves	 inconclusive.	 	 This	 is	 because	 in	 the	
circumstances	of	politics	we	would	expect	 some	citizens	 to	 reject	Waldron’s	and	Bellamy’s	arguments	 in	
favour	of	 legislative	 supremacy	and	so	 there	 is	no	 ‘trump’	argument	which	can	authoritatively	 settle	 this	
disagreement	in	a	non	question-begging	way.			
If	 the	 question	 of	 procedures	 in	 providing	 a	 legitimate	 response	 to	 the	 circumstances	 of	
politics	are	contingent	or	inconclusive	due	to	the	disagreement	which	would	affect	this	very	question,	then	
procedures	 cannot	 do	 the	 work	 that	 Waldron	 and	 Bellamy	 attribute	 to	 them	 in	 legitimizing	 majority		
decision-making	 in	 the	circumstances	of	politics.	 	Procedural	questions	of	 institutional	design	such	as	 the	
legitimacy	 of	 legislative	 or	 judicial	 supremacy	 are	 relatively69	 irrelevant	 from	 the	 viewpoint	 of	 political	

























	Furthermore,	 if	we	disagree	as	much	about	procedures	as	we	do	about	outcomes,	 then	 it	
appears	that,	in	fact,	outcomes	matter	more	than	procedures.	If	we	really	believe	in,	for	example,	securing	
the	 optimal	 protection	 of	 fundamental	 rights,	 or	 securing	 the	 welfare	 of	 the	 citizenry	 then,	 it	 doesn’t	
matter	 whether	 it’s	 done	 by	 courts	 or	 legislatures	 as	 long	 as	 it’s	 done.71	 	 We	 should	 therefore	 ignore	
procedures	and	‘pass	to	the	interesting	topic	[of	substantive	disagreement]	straight	away’72,	or	simply	‘take	
a	 stand	on	 the	 issue	of	 substance	and	be	done	with	 it.’73	 	 	 If	 this	 is	 the	 case,	 then	Waldron	or	Bellamy’s	





the	 circumstances	 of	 politics	 relates	 to	 the	 necessity	 of	 decision-making	 by	 a	 group	 as	 a	 whole,	
notwithstanding	 substantive	 good	 faith	 disagreement	 surrounding	 all	 aspects	 of	 the	 decision	 with	 the	
caveat	 that	 the	 disagreement	 is	 not	 of	 such	 an	 intensity	 that	 it	 is	 better	 to	 go	 it	 alone.75	 	 What	 the	
circumstances	of	politics	requires,	then,	is	a	theory	of	authority	which	makes	up	the		‘common	framework,	
decision	or	course	of	action’76.		This	is	what	Waldron	and	Bellamy	proceed	to	devise	in	terms	of	legislative	














replicate	the	disagreement	which	created	the	necessity	for	the	authority	 in	the	first	place.	 	Authorities,	 if	
they	are	to	discharge	their	 function	as	authorities	must	provide	 ‘second	order	exclusionary	reasons’77	 for	
action,	which	are	independent	of	the	merits	of	the	first	order	reasons	about	which	we	reasonably	disagree	
in	 the	 circumstances	 of	 politics.78	 	 As	 such,	 the	 directives	 of	 the	 authority	 must	 be	 preemptive.	 In	
establishing	 a	 framework,	 decision	 or	 course	 of	 action,	 the	 authority	 must	 do	 so	 independently	 of	 the	
individual	merits	of	the	reasons	advanced	by	opposing	sides	in	the	disagreement.	Given	that	the	decisions	
of	an	authority	are	 independent	of	 their	substantive	merit,	 its	directives	are	necessarily	 ‘arbitrary’79	 from	
the	viewpoint	of	the	substantive	merits	of	the	decision	itself.80	
	 A	further	dimension	of	authority	is	that	the	authority	provides	some	sort	of	benefit	to	those	
who	 live	 under	 the	 authority.	 	 Raz’s	 service	 conception	 of	 authority	 is	 a	 contemporary	 example	 of	 this	
second	 dimension.	 For	 Raz,	 an	 entity	 is	 an	 authority	 if	 the	 subjects	 of	 the	 authority	 are	 more	 likely	 to	






















The	 ‘reasons’	 in	 Raz’s	 service	 conception,	 then,	 relate	 to	 the	 general	 benefits	 which	 accrue	 from	
societal	coordination	on	certain	issues.	In	the	state	setting	the	relevant	‘reasons’	that	apply	to	subjects	of	
the	 authority,	 that	 is	 the	 citizens	 of	 the	 state,	 constitute	 the	 general	 benefits	 of	 societal	 coordination	
provided	 by	 authority	 from	 which	 everyone	 in	 the	 society	 mutually	 benefits.	 	 Thus	 a	 system	 of	 tax	
collection	and	distribution,	policing,	welfare,	public	transport	etc.	are	better	achieved	through	an	authority	
than	through	multiple	individual	attempts	at	coordination.		These	benefits	have	elsewhere	been	called	the	





what	 is	 to	 be	done	by	 the	 subjects	 themselves	 on	 a	 particular	matter.87	 	 	 In	 order	 to	 provide	 a	 credible	
alternative	to	acting	independently,	then,	the	directives	of	an	authority,	such	as	a	law,	must	be	identifiable	
to	the	subjects	of	the	authority	without	reference	to	the	substantive	merits	of	the	directive	itself.	 	This	 is	
because	 if	 the	criteria	 for	ascertaining	whether,	 for	example,	a	 law	 is	authoritative,	 requires	a	 subjective	
evaluation	by	citizens	with	regard	to	the	merits	of	the	law,	they	are	essentially	trying	to	act	on	the	reasons	
that	apply	 to	 them	directly	 rather	 than	 through	 the	authority.	 	 In	 such	a	case,	 the	authority	 is	no	 longer	

















such,	 any	 decision-making	 procedure,	 including	majority	 decision	 in	 a	 democratically	 elected	 legislature,	
will	 necessarily	 be	 subject	 to	 this	 overarching	 purpose	 of	 securing	 ‘coordination	 points’90	 to	 provide	 the	
goods	 of	 the	 political.	 	 	 If	 there	 are	 better,	 or	 even	merely	 alternative	means	 of	 securing	 ‘coordination	
points’	 such	 as	 decision-making	 by	 courts,	 then	 these	 will	 satisfy	 the	 demands	 of	 the	 circumstances	 of	
politics	equally	well.	 	As	 such	 the	 ‘coordination	points	are	doing	all	 the	work	 [given	 that]	 the	method	of	
decision	 making	 is	 not	 inherently	 relevant	 to	 the	 authority	 of	 the	 agent	 that	 selects	 among	 these.’91		
Significantly,	 this	 fact	 makes	 a	 particular	 decision-making	 procedure	 such	 as	 majority	 decision	 in	 a	
legislature	a	contingent	feature	of	authority	as	it	will	only	be	authoritative	to	the	extent	to	which	it	achieves	
the	goods	of	the	political,	that	is,	that	it	effectively	selects	coordination	points.		
		Secondly,	 and	 perhaps	 more	 problematically,	 democratic	 majority	 decision	 fails	 as	 a	 theory	 of	
authority	with	reference	to	disagreement	about	procedures	more	specifically.		As	noted,	an	authority	must	
make	a	decision	without	replicating	the	disagreement	on	the	substance	of	the	issue	upon	which	it	is	called	

















be	 ‘serviceable’	 and	 therefore	 violates	 the	 most	 fundamental	 tenet	 of	 the	 concept	 of	 authority,	 that	
decisions	 are	 made	 independently	 of	 the	 substantive	 merits	 of	 the	 different	 viewpoints	 held	 in	 the	
circumstances	of	politics.				
What	 institutional	 political	 constitutionalism	 needs,	 then,	 in	 attempting	 to	 advocate	 legislative	
supremacy	as	 the	most	 legitimate	 form	of	decision-making	 in	 the	 circumstances	politics,	 not	 least	 in	 the	
contemporary	 context	 of	 increased	 juridification,	 is	 an	 account	 of	 authority	 which	 entails	 legislative	
supremacy	underpinned	by	moral	 reasons	which	do	not	 replicate	 the	disagreement	on	 this	point;	 that	 is	
reasons	which	 do	 not	 relate	 to	 the	per	 se	 legitimacy	 of	majority-decision	 in	 a	 legislature	 on	 grounds	 of	
equality	 or	 democracy.	 Such	 an	 authoritative	 legislature	 must,	 furthermore,	 achieve	 the	 goods	 of	 the	
political	as	the	basic	criteria	for	any	‘servicable’	conception	of	authority.		Such	an	account	of	the	authority	




The	 ‘minimal	 theory	 legitimacy’93	 departs	 from	 the	 premise	 that	 where	 an	 authority	 is	 a	





















or	 laws	 applied	 by	 the	 authority.	 	 Thus,	 in	 assessing	 the	 legitimacy	 of	 an	 authority	we	must	 look	 at	 the	
‘entire	 aggregate	 of	 concrete	 political	 and	 legal	 institutions,	 practices,	 laws,	 and	 legal	 interpretations	
currently	in	force	or	occurent’99		within	that	country.		Under	the	minimal	theory,	such	an	authority	does	not	
have	 to	 secure	 the	goods	of	 the	political	perfectly	or,	more	 importantly,	perfectly	 justly,	provided	 that	 it	
does	so	reasonably	well	and	in	a	reasonably	fair	and	just	way.	As	such	the	minimal	theory	takes	jurisdictions	
as	 it	 finds	 them	 and	 examines	 the	 ways	 in	 which	 they	 can	 enjoy	 a	 baseline	 or	 minimum	 amount	 of	
legitimacy	through	securing	the	goods	of	the	political.		This	moral	thrust	of	the	minimal	theory	of	legitimacy	
has	been	captured	by	the	metaphor	of	a	 ‘leaky	boat’;	where	 it	 is	better	to	be	at	sea	 in	a	 leaky	boat	than	
have	no	boat	at	all.100	
The	 securing	 of	 the	 goods	 of	 the	 political	 by	 an	 authority	 according	 to	 the	 criteria	 of	 the	
minimal	theory,	then	creates	strong	‘moral	motivation’101	on	behalf	of	citizens	to	support	the	practices	of	

















an	authority	 to	which	 the	minimal	 theory	applies,	will	disagree	about	all	 aspects	of	 the	circumstances	of	
politics,	 about	 the	 question	 of	 the	 right,	 the	 good	 and,	 significantly,	 the	 fairness	 and	 legitimacy	 of	 the	
decision-making	procedures	actually	practiced	under	the	current	constitutional	arrangement.		As	such,	the	
minimal	 theory	 is	 capable	 of	 accommodating	 the	 dissent	 which	 we	 would	 expect	 to	 arise	 in	 the	
circumstances	of	politics	around	questions	of	procedures	in	a	way	which	Waldron’s	and	Bellamy’s	do	not.	
The	 minimal	 theory	 is	 particularly	 relevant	 in	 contexts	 of	 political	 debates	 surrounding	
constitutional	 change.	 	 The	 legitimacy	 enjoyed	 by	 an	 authority	which	 reasonably	 effectively	 secures	 the	
goods	of	the	political,	creates	a	strong		moral	‘presumption	in	favour’105	of	the	authority	over	proposals	for	
change.	 	 As	 a	 proven	 way	 of	 successfully	 achieving	 the	 goods	 of	 the	 political	 and	 concretizing	 moral	














The	 premises	 supporting	 minimal	 theories	 are	 ‘spare	 and	 uninspiring’106.	 	 	 However,	 as	 a	 minimal	
theory,	it	is	also	not	absolute.		Its	premises	are,	in	principle,	defeasible.		Thus,	there	are	‘boundaries	set	by	
moral	principles’107	which	determine	the	limits	of	the	authority	and	self-legitimacy	of	actual	constitutions	or	





Thus,	 an	 important	 aspect	 of	 the	minimal	 theory	 is	 the	 specification	of	 the	point	 at	which	 an	 actual	




better	 if	 people	 viewed	 themselves	 as	 under	no	moral	 duty	 at	 all	 to	 obey	 the	 law.’111	 That	 is	where	 the	
goods	 of	 the	 political	 are	 so	 poorly	 secured	 by	 an	 authority,	 the	 moral	 obligation	 to	 obey	 dissipates.	
However,	beyond	 this	 it	 is	difficult	 to	 specify	 the	exact	point	at	which	minimal	 theories	are	dislodged	by	
countervailing	moral	considerations.			
Some	 minimal	 theories	 of	 legitimacy	 do,	 however,	 suggest	 that	 the	 threshold	 for	 the	 loss	 of	 the	
legitimacy	 of	 a	 reasonably	 effective	 actually	 existing	 authority	 is	 quite	 high.	 	 Michelman,	 for	 example,	
argues	 that	 in	 considering	 minimal	 legitimacy	 in	 respect	 of	 the	 US	 constitution,	 and	 particularly	 its	











Supreme	 Court	 of	 1857,	 one	 view	might	 well	 deem	 the	 constitutional	 system	 unworthy	 of	 respect	 and	
therefore	illegitimate	given	that	slavery	was	a	moral	evil	which	defeated	the	presumption	in	favour	of	the	
legitimacy	of	the	constitution.		However,	in	the	spirit	of	disagreement	about	the	legitimacy	of	constitutional	
practices,	 he	 explores	 an	 alternative	 conclusion	 on	 the	 legitimacy	 of	 the	 US	 constitution,	 adopted	 by	 a	
hypothetical	citizen	 ‘Ida’,	who	would	consider	morally	compromised	decisions	such	as	Dred	Scott	 to	be	a	
mistake	within	the	broader	scheme	of	the	constitution,	a	misreading	of	its	provisions	such	that	‘governing	
totality’	 was	 still	 worth	 preserving.	 	 Adopting	 the	 presumption	 in	 favour	 of	 the	 legitimacy	 of	 the	
constitution,	 she	 could	 believe	 that	 this	 individual	 decision	 was	 an	 aberration	 which	 was	 insufficient	 to	
defeat	 the	presumption	 that	 the	governing	 totality	was	 still	 respect-worthy.	 	 	 For	Michelman,	 this	 rather	
high	threshold	for	the	illegitimacy	of	a	constitution	set	by	Ida	is	justified	by	his	version	of	the	circumstances	
of	 politics,	 that	 is	 disagreement	 around	 the	 individual	 appraisals	 of	 the	 system	 itself	 by	 citizens112	 of	
whether	it	 is	worth	saving	or	not	which	stems	from	different	moral	positions	or	‘burdens	of	judgment’.113		
As	such:114	
‘Any	 individual	 social	 critic’s	 mental	 and	 discursive	 process	 of	 system-reconstruction	 undoubtedly	 are	
invaded	by	moral	vectors,	and	the	results	arrived	at	by	various	critics	undoubtedly	are	riven	by	divergence	
of	some	of	the	vectors	arising	in	their	several	minds.’	




is	 defeasible,	 is	 not	 easily	 dislodged.	 	 Copp	 bases	 his	 argument	 on	 what	 can	 be	 called	 the	 ‘problem	 of	









state	 provides	 the	 ‘goods	 of	 the	 political’	 and	 enacts	 a	 ‘morally	 innocent’	 law,	 then	 following	 the	
presumption	in	favour	of	legitimacy,	the	state’s	act	is	justified	and	we	have	a	moral	obligation	to	obey	that	
law.116	 	Examples	of	such	morally	 innocent	 laws	 include	 innocent	tax	 laws	or	speed	 limits.	 	However,	 this	
obligation	 still	 holds,	 Copp	 argues,	 where	 the	 state	 enacts	 morally	 egregious	 laws	 alongside	 morally	
innocent	ones.	 	For	example,	he	argues	that	citizens	did	not	have	a	moral	obligation	to	obey	the	morally	
bankrupt	 laws	 of	Nazi	Germany	 or	 the	 fugitive	 slave	 laws	 of	 the	ante	 bellum	 United	 States.117	However,	
they	 did	 have	 an	 obligation,	 to	 obey	 the	morally	 innocent	 laws	 of	 those	 regimes,	 such	 as	 ‘laws	 against	
murder	and	rape,	theft	from	the	mails,	smuggling	and	so	on.’118		Furthermore,	states	had	a	right	to	enforce	
such	laws.119		Thus,	even	in	states	which	entail	morally	egregious	practices,	one	is	still	under	a	moral	duty	to	
obtain	 a	driver’s	 licence	before	driving	 a	 car	 and	buy	a	 ticket	before	using	public	 transport	 if	 the	 law	 so	




that	 the	presumption	 in	 favour	of	 the	 legitimacy	of	 the	state	 is	not	easily	dislodged	both	because	bad	or	
wicked	laws	can	be	written	off	as	mistakes	which	require	action	to	save	the	system	or	that	a	vast	swathe	of	

















Both	 Waldron	 and	 Bellamy’s	 defense	 share	 the	 same	 major	 premise122	 as	 the	 minimal	 theory,	 the	
achievement	of	the	goods	of	the	political.		Waldron,	for	example,	argues	that	his	justification	of	legislative	
supremacy	presupposes	a	 series	of	 conditions	 similar	 to	 the	 requirements	of	 the	minimal	 theory	 such	as	
democratic	 institutions	 in	 reasonably	 good	 working	 order,	 a	 set	 of	 judicial	 institutions	 in	 good	 working	
order	 charged	 with	 upholding	 the	 rule	 of	 law,	 a	 societal	 commitment	 to	 individual	 and	 minority	 rights	
(which	 includes	 the	adoption	of	 a	bill	 of	 rights)123	 and	good	 faith	disagreement	within	 this	 society	 about	
rights.124		Similarly,	Bellamy	bases	his	defence	in	countries	which	have	‘working	democracies	like	the	United	
Kingdom	 and	 the	 other	 twenty-two	 countries	 around	 the	 world	 where	 democratic	 practices	 have	 been	
firmly	 established	 for	 at	 least	 fifty	 years’125	 which	 also	 enjoy	 ‘the	 longest	 traditions	 of	 judicial	
independence,	rights	protection	and	a	stable	system	of	law.’126		
Combining	 the	 minimal	 theory	 of	 legitimacy	 with	 Waldron	 and	 Bellamy’s	 defences	 of	 institutional	
political	constitutionalism,	provides	a	robust	defence	against	proposals	for	increased	judicial	intervention	in	
contexts	 where	 some	 form	 of	 institutional	 political	 constitutionalism	 is	 already	 practiced.	 	 This	 is	 a	 not	
insignificant	role	in	the	light	of	the	spread	of	judicial	review	in	the	past	number	of	decades.127		As	a	theory	
which	 takes	 its	 constitutional	 settlements	 as	 it	 finds	 them,	 the	 minimal	 theory	 necessarily	 includes	 the	
established	relationship	between	 legislatures	and	courts.	 	 	Where	such	a	settlement	 involves	 institutional	
political	constitutionalism,	then	the	minimal	theory	creates	a	moral	presumption	in	favour	of	the	legitimacy	

















example	 better	 protecting	 fundamental	 rights,	 than	 that	 of	 the	 status	 quo	 of	 institutional	 political	
constitutionalism.				The	required	that	they	must	prove	to	be	more	effective	stems	from	the	fact	that	they	
are,	in	the	context	of	debates	on	constitutional	change,	non-concretized	and	therefore	hold	lesser	weight	
than	 the	 demonstrable	 achievement	 of	moral	 principles,	 including	 the	 protection	 of	 fundamental	 rights,	
through	the	goods	of	the	political	by	the	current	arrangement.		
Adopting	Waldron’s	 dichotomy	 of	 ‘process-based’	 or	 ‘outcomes-based’	 reasons,	 then,	 proposals	 for	
constitutional	change	based	on	enhanced	judicial	protection	must	demonstrate	the	enhanced	legitimacy	of	
a	move	to	 institutional	 legal	constitutionalism	based	on	either	 for	 these	types	of	 reasons.	 	 In	 this	 regard,	
both	types	of	reasons	fail	based	on	precisely	the	arguments	advanced	by	Waldron	and	Bellamy.	 	 It	 is	not	
necessary	 to	 rehearse	 those	 arguments	 here	 suffice	 it	 to	 say	 that	 as	 both	 demonstrate,	 in	 terms	 of	
outcomes	based	reasons,	courts	have,	historically,	proven	no	better	than	legislatures	in	preventing	human	
rights	 violations	 (and	 indeed	 in	 some	 cases	 have	 proven	 to	 be	 more	 egregious	 perpetrators)	 in	
constitutional	democracies.129		Moreover,	as	Waldron	shows,	the	procedural	issues	which	frequently	inform	












its	 increased	 legitimacy.	 	 Such	 reasons	 must	 be	 ‘authoritative’,	 providing	 ‘second	 order	 exclusionary’	
reasons	for	judicial	supremacy	in	order	to	be	able	to	justify	the	change.		Otherwise	they	fail	as	authoritative	
reasons	 given	 that	 they	would	 replicate	 the	 disagreement	 on	 the	 issue	 that	 requires	 a	 decision;	 a	move	
from	political	to	legal	constitutionalism.		The	types	of	normative	reasons	available	to	legal	constitutionalists	
in	 this	 context	might	 include	 Dworkin’s	 equality-based	 arguments	 for	 judicial	 review	 or	 Ely’s	 arguments	
from	procedure131	 to	argue	 for	 further	 judicial	 intervention	where	political	 constitutionalism	 is	practiced.		
However,	as	Waldron	and	Bellamy	amply	 illustrate,	disagreement	affects	even	 these	baseline	democratic	
ideals	 of	 equality,	 the	 right	 to	 vote	or	 the	 freedom	of	 expression.132	 	 Therefore,	 such	 arguments	 fail	 the	
criteria	 of	 authority	 for	 the	 same	 reasons	 that	Waldron	 and	 Bellamy’s	 defences	 of	 institutional	 political	
constitutionalism	 were	 problematic	 as	 a	 response	 to	 the	 circumstances	 of	 politics;	 they	 replicate	 the	
disagreement	on	the	question	of	what	such	rights	or	values	mean	and	what	they	require	institutionally.		As	
such,	 the	arguments	advanced	by	 legal	constitutionalists	 lack	 the	relevant	authority	 in	 the	 form	of	moral	
preemption	 to	 dislodge	 the	 presumption	 in	 favour	 of	 institutional	 political	 constitutionalism	 where	
practiced.			
	 It	 is	within	 the	context	of	 the	minimal	 theory	of	 legitimacy,	applying	 to	 jurisdictions	which	
already	practice	 some	 form	of	 institutional	 political	 constitutionalism,	 then,	 that	Waldron’	 and	Bellamy’s	
defenses	 of	 institutional	 political	 constitutionalism	 can	 achieve	 their	 full	 potential,	 unburdened	 by	 the	
problems	of	 infinite	regress	or	procedural	contingency	which	affected	them	in	the	abstract.	 	The	 ‘fact’	of	
the	 achievement	 of	 the	 goods	 of	 the	 political	 or	 the	 concretization	 of	 moral	 principles	 establishes	 the	
authority	of	the	constitutional	settlement	including	the	practices	of	institutional	political	constitutionalism	







Bellamy’s	 theories	 can	 do	 real	 work,	 operating	 to	 resist	 proposals	 for	 a	 move	 to	 stronger	 judicial	
intervention	in	the	interests	of	the	protection	of	fundamental	rights.		
6. Defending	the	Partial	Defence	
This	 particular	 defence	 of	 institutional	 political	 constitutionalism	 through	 the	 minimal	 theory	 of	
legitimacy	represents	a	departure	from	the	conventional	model	of	debate	on	political	constitutionalism	in	
that	it	does	not	attempt	to	provide	a	general	defense	of	political	constitutionalism,	a	‘general	theory’	as	it	
were,	suitable	for	all	 jurisdictions,	even	well-ordered	constitutional	democratic	systems.	 	 Its	application	is	
obviously	 limited	 to	 jurisdictions	 which	 currently	 practice	 some	 form	 of	 institutional	 political	
constitutionalism.		In	the	light	of	this	departure	from	the	general	terms	of	the	current	debates	on	political	
constitutionalism,	 it	 is	 open	 to	 two	potential	 objections	 from	 the	 viewpoint	of	 the	 conventional	 debates	




of	 legitimacy	 is	 that	 it	 doesn’t	 actually	 prevent	 change	 to	 enhanced	 judicial	 intervention	 in	 the	manner	
argued	 above	 through	 the	 lack	 of	 countervailing	 moral	 reasons	 for	 the	 enhanced	 legitimacy	 of	 judicial	




constitutional	 change	 which	 involves	 distinguishing	 between	 what	 can	 be	 called	 ordinary	 reasons	 and	







the	 reasons	 themselves	 rather	 than	 the	 ends	 which	 such	 reasons	 may	 achieve.134	 	 As	 Raz	 notes,	
constitutional	 amendments	 happen	 for	 many	 reasons	 such	 as	 their	 popularity	 with	 the	 electorate,	
increased	 societal	 cohesiveness,	 a	 rejuvenation	 of	 political	 culture	 or	 perceived	 failures	 in	 the	 current	
settlement.135	 	 These	 reasons	 may	 even	 be	 moral	 reasons.136	 	 The	 point	 is	 that	 they	 are	 qualitatively	
different	 reasons	 from	 ‘merit	 reasons’,	 that	 is	 the	per	 se	moral	desirability	of	 any	 specific	 feature	of	 the	










a	 form	 of	 general	 theory	 of	 authority	 which	 doesn’t	 really	 contribute	 to	 the	 debates	 about	 political	
constitutionalism	specifically.		As	much	is	clear	from	the	fact	that	the	minimal	theory	can	be	used	to	defend	
legal	constitutionalism	as	well	as	political	constitutionalism	where	it	is	practiced	in	particular	jurisdictions.				
As	 such,	 it	 is	 of	 limited	 significance	 for	 the	 core	 questions	 which	 animate	 political	 constitutionalism	
regarding	the	relationship	between	rights	and	democracy,	courts	and	legislatures.	
	 It	 is	 true	 that	 the	minimal	 theory	can	be	used	to	defend	 institutional	 legal	constitutionalism	as	well	as	











for	 authority	 in	 the	 face	 of	 disagreement,	 there	 can	 be	 no	 direct	 and	 incontrovertible	 link	 between	 the	
achievement	‘goods	of	the	political’,	substantive	political	values	and	a	particular	institutional	design.137		In	
order	 to	 get	 off	 the	 ground,	 therefore,	 a	 further	 premiss	 must	 be	 added	 for	 defences	 of	 political	
constitutionalism	to	hold.	 	This	additional	premiss	 is	 the	actual	achievement	of	 the	goods	of	 the	political		
provided	 by	 the	 minimal	 theory.	 	 This	 is	 something	 that	 both	 theories	 of	 political	 and	 legal	





problems	 of	 infinite	 regress	 and	 incoherence	 by	 contextualizing	 these	 arguments	 within	 the	 prior	
conditions	 of	 the	 minimal	 theory	 of	 legitimacy,	 where	 the	 actual	 practices	 of	 institutional	 political	
constitutionalism	hold	normative	weight	independently	of	the	legitimacy	of	the	practice	taken	in	isolation.		
Whereas	it	may	not	prevent	the	spread	of	the	judicialization	of	politics	in	individual	cases,	the	defence	of	
institutional	 political	 constitutionalism	 through	 the	 minimal	 theory	 of	 legitimacy	 provides	 a	 powerful	
normative	 critique	 of	 the	 practice	 of	 judicial	 review	 for	 those	 jurisdictions	 which	 already	 practice	 some	
form	of	institutional	political	constitutionalism	today.		Whereas	for	some	the	partial	defence	of	institutional	
political	 constitutionalism	 may	 be	 something	 of	 a	 pyrrhic	 victory,	 given	 that	 there	 is	 a	 gap	 between	
substantive	 value	and	 institutional	design	 in	 the	 context	of	 the	 circumstances	of	politics,	 resulting	 in	 the	
self-defeating	nature	of	stand	alone	theoretical	defences	of	legislative	supremacy,	this	is	the	best	defences	






theoretical	 defences	 of	 legislative	 supremacy	 and	 as	 such	 its	 conditions	 establish	 the	 proper	 place	 of	
arguments	for	the	legitimacy	of	institutional	political	constitutionalism.		
